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§229.39

would have been required to be re-
turned under §229.30(a) had the bank by
which the check is payable—

(i) Received the check as paying
bank on the day the payable through
bank received the check; and

(ii)) Returned the check as paying
bank in accordance with §229.30(a)(1).
Responsibility under this paragraph
shall be treated as negligence of the
bank by which the check is payable for
purposes of paragraph (c) of this sec-
tion.

(e) Timeliness of action. If a bank is
delayed in acting beyond the time lim-
its set forth in this subpart because of
interruption of communication or com-
puter facilities, suspension of pay-
ments by a bank, war, emergency con-
ditions, failure of equipment, or other
circumstances beyond its control, its
time for acting is extended for the time
necessary to complete the action, if it
exercises such diligence as the cir-
cumstances require.

(f) Exclusion. Section 229.21 of this
part and section 611 (a), (b), and (c) of
the EFA Act (12 U.S.C. 4010 (a), (b), and
(c)) do not apply to this subpart.

(9) Jurisdiction. Any action under this
subpart may be brought in any United
States district court, or in any other
court of competent jurisdiction, and
shall be brought within one year after
the date of the occurrence of the viola-
tion involved.

(h) Reliance on Board rulings. No pro-
vision of this subpart imposing any li-
ability shall apply to any act done or
omitted in good faith in conformity
with any rule, regulation, or interpre-
tation thereof by the Board, regardless
of whether the rule, regulation, or in-
terpretation is amended, rescinded, or
determined by judicial or other author-
ity to be invalid for any reason after
the act or omission has occurred.

[53 FR 19433, May 27, 1988, as amended by
Reg. CC, 54 FR 13850, Apr. 6, 1989; 54 FR 32047,
Aug. 4, 1989; 69 FR 47311, Aug. 4, 2004]

§229.39 Insolvency of bank.

(a) Duty of receiver. A check or re-
turned check in, or coming into, the
possession of a paying, collecting, de-
positary, or returning bank that sus-
pends payment, and which is not paid,
shall be returned by the receiver, trust-
ee, or agent in charge of the closed
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bank to the bank or customer that
transferred the check to the closed
bank.

(b) Preference against paying or deposi-
tary bank. If a paying bank finally pays
a check, or if a depositary bank be-
comes obligated to pay a returned
check, and suspends payment without
making a settlement for the check or
returned check with the prior bank
that is or becomes final, the prior bank
has a preferred claim against the pay-
ing bank or the depositary bank.

(c) Preference against collecting, pay-
ing, or returning bank. If a collecting,
paying, or returning bank receives set-
tlement from a subsequent bank for a
check or returned check, which settle-
ment is or becomes final, and suspends
payments without making a settle-
ment for the check with the prior
bank, which is or becomes final, the
prior bank has a preferred claim
against the collecting or returning
bank.

(d) Preference against presenting bank.
If a paying bank settles with a pre-
senting bank for one or more checks,
and if the presenting bank breaches a
warranty specified in §229.34(c) (1) or
(3) with respect to those checks and
suspends payments before satisfying
the paying bank’s warranty claim, the
paying bank has a preferred claim
against the presenting bank for the
amount of the warranty claim.

(e) Finality of settlement. If a paying
or depositary bank gives, or a col-
lecting, paying, or returning bank
gives or receives, a settlement for a
check or returned check and thereafter
suspends payment, the suspension does
not prevent or interfere with the set-
tlement becoming final if such finality
occurs automatically upon the lapse of
a certain time or the happening of cer-
tain events.

[Reg. CC, 53 FR 19433, May 27, 1988, as amend-
ed at 57 FR 46973, Oct. 14, 1992; Reg. CC, 62 FR
13810, Mar. 24, 1997]

§229.40 Effect of merger transaction.

(@) In general. For purposes of this
subpart, two or more banks that have
engaged in a merger transaction may
be considered to be separate banks for
a period of one year following the con-
summation of the merger transaction.
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(b) Merger transactions on or after July
1, 1998, and before March 1, 2000. If
banks have consummated a merger
transaction on or after July 1, 1998, and
before March 1, 2000, the merged banks
may be considered separate banks until
March 1, 2001.

[Reg. CC, 53 FR 19433, May 27, 1988, as amend-
ed at 64 FR 14577, Mar. 26, 1999]

§229.41 Relation to State law.

The provisions of this subpart super-
sede any inconsistent provisions of the
U.C.C. as adopted in any state, or of
any other state law, but only to the ex-
tent of the inconsistency.

§229.42 Exclusions.

The expeditious-return (8§229.30(a)
and 229.31(a)), notice-of-nonpayment
(8229.33), and same-day settlement
(8229.36(f)) requirements of this subpart
do not apply to a check drawn upon the
United States Treasury, to a U.S. Post-
al Service money order, or to a check
drawn on a state or a unit of general
local government that is not payable
through or at a bank.

[Reg. CC, 62 FR 13810, Mar. 24, 1997]

§229.43 Checks payable in Guam,
American Samoa, and the Northern
Mariana Islands.

(a) Definitions. The definitions in
§229.2 apply to this section, unless oth-
erwise noted. In addition, for the pur-
poses of this section—

(1) Pacific island bank means an office
of an institution that would be a bank
as defined in §229.2(e) but for the fact
that the office is located in Guam,
American Samoa, or the Northern Mar-
iana Islands;

(2) Pacific island check means a de-
mand draft drawn on or payable
through or at a Pacific island bank,
which is not a check as defined in
§229.2(k).

(b) Rules applicable to Pacific island
checks. To the extent a bank handles a
Pacific island check as if it were a
check defined in §229.2(k), the bank is
subject to the following sections of this
part (and the word ‘‘check™ in each
such section is construed to include a
Pacific island check)—

(1) §229.31, except that the returning
bank is not subject to the requirement

§229.51

to return a Pacific island check in an
expeditious manner;

(2) §229.32;

(3) §229.34(c)(2), (c)(3), (d), (e), and (f);

(4) §229.35; for purposes of §229.35(c),
the Pacific island bank is deemed to be
a bank;

(5) §229.36(d);

(6) §229.37;

(7) §229.38(a) and (c) through (h);

(8) §229.39(a), (b), (c) and (e); and

(9) 88229.40 through 229.42.

[Reg. CC, 62 FR 13810, Mar. 24, 1997, as
amended at 70 FR 71225, Nov. 28, 2005]

Subpart D—Substitute Checks

AUTHORITY: 12 U.S.C. 5001-5018.

SOURCE: 69 FR 47311, Aug. 4, 2004, unless
otherwise noted.

§229.51 General provisions governing
substitute checks.

(a) Legal equivalence. A substitute
check for which a bank has provided
the warranties described in §229.52 is
the legal equivalent of an original
check for all persons and all purposes,
including any provision of federal or
state law, if the substitute check—

(1) Accurately represents all of the
information on the front and back of
the original check as of the time the
original check was truncated; and

(2) Bears the legend, “This is a legal
copy of your check. You can use it the
same way you would use the original
check.”

(b) Reconverting bank duties. A bank
shall ensure that a substitute check for
which it is the reconverting bank—

(1) Bears all indorsements applied by
parties that previously handled the
check in any form (including the origi-
nal check, a substitute check, or an-
other paper or electronic representa-
tion of such original check or sub-
stitute check) for forward collection or
return;

(2) ldentifies the reconverting bank
in a manner that preserves any pre-
vious reconverting bank identifica-
tions, in accordance with ANS X9.100-
140 and appendix D of this part; and

(3) Identifies the bank that truncated
the original check, in accordance with
ANS X9.100-140 and appendix D of this
part.
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